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I. INTRODUCTION

It is beyond dispute now that corporations have replaced states as the most impor-
tant makers of waves in the world’s economy. It is also firmly established that with
the increasing globalisation of that economy corporations operate in many cases
far beyond the borders of the country that presided over their birth.1

A continuing process of economic globalization has provoked profound
changes in the conduct of business and trade and the reactions of states to
those changes. Today more than ever, market players realize that entering
into business transactions with ‘foreigners’ involves more than a mere
exchange of goods and services. A more dynamic attitude is called for,
with either active participation in foreign undertakings, or even the total
transfer of an enterprise from one country to another. This is not simply a
matter of making more profits. Freedom of establishment and the aboli-
tion of national barriers bring intensified competition. Consequently, com-
pany managers are urged to take daring initiatives: a complete transfer of
business undertakings might well turn out to be necessary in order to sur-
vive.2 Strategies like these become more attractive with the realization that
further enlargement of the EU is drawing near.

Versatile legal instruments should enable businessmen to penetrate
new markets. But those businessmen who show willingness to accept this
challenge will find themselves placed in an awkward position. Granting

1 Drury (1998) 165. Cf., in a comparable sense, Lutter (2000) 1: ‘Unternehmen sind die
Motoren des europäischen Binnenmarkts’.

2 Drury (1999) 354 et seq. observes: ‘[t]his is where the problems can begin. Once major
decisions about the company as a whole are taken regularly in another jurisdiction there is a
possibility that the courts in the host state of the foreign operations would decline to recog-
nize the whole company as valid, and possibly treat it as something which did not have cor-
porate personality and in consequence as something which no longer posessed limited
liability. If potential losses were the main cause of concern, the last thing the controllers of the
company would want to lose is limited liability.’ Cf. ch 6 III 1, below.



freedom of establishment to legal foreign persons is likely to have a heav-
ier impact on a legal order than welcoming natural foreign persons.
Consequently, companies operating across borders will experience con-
siderable differences in treatment (rigid or lenient) between company law
regimes of the still expanding number of the EU member states. These dif-
ferences are due to the fact that authorities of (non-)industrialized States
take a rather ambiguous position: each seeks to balance the goal of stimu-
lating economic growth by welcoming foreign investors against other
aims such as creditor protection, worker co-determination, fair and equal
competition on domestic markets, tax revenue policies, etc.3 Of all types of
legal relationships, companies in particular confront legal professionals
with problems of a ‘multi-party’ character. It is therefore important to real-
ize that any concept used to ‘recognize’4 foreign equivalents of domestic
company forms presupposes that all the interests of those involved are
weighed against each other properly.

II. THE MULTI-PARTY NATURE OF COMPANY
RELATIONSHIPS: AREAS OF LAW INVOLVED

Multi-party relationships frequently give rise to conflicting interests. As
regards companies, some examples are colliding substantive company law
interests, shareholders’ and debenture holders’ value interests, creditor
protection, worker co-determination, social security and tax law policies.5
The costs and benefits to society must be balanced: a state which is overly
generous to the foreign companies conducting business activities on its ter-
ritory may have an influx of foreign investors, but this benefit might also
be outweighed by costs, such as abuses, or even fraud, committed by those
in charge of the foreign company’s management. Once state authorities
allow foreign companies to have management and control offices on their
territory, they may occasionally find themselves confronted with compa-
nies whose foreign status appears to be purely fictitious.6
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3 Wouters/Schneider (eds) Current issues of cross-border establishment of companies in the
European Union (1995) gives the reader a good impression of today’s European company law
trends and problems from a comparative angle. Part I: Conflict of laws dimension: recogni-
tion of foreign companies and cross-border transfer of the corporate seat; Part II: Tax and cor-
porate law aspects; Part III: Labour law aspects; Part IV: Insolvency and fiduciary duties; Part
V: The process of formulating corporate law rules: harmonisation versus competition
between jurisdictions. See further Buxbaum/Hopt (1988); Edwards (1999); Hopt (1998);
European Business Law (1991); and Wiesner (1998).

4 The definition of ‘recognition’ is highly confusing and is explained in ch 2 I 2, below.
5 See Lutter (2000) 1 et seq.
6 More detail below: ch 2 II 3, ch 6 II 1 (Delaware and other ‘pro-forma’ foreign compa-

nies), ch 4 II 1 (the Dutch experience of Formeel Buitenlandse Vennootschappen), and ch 4 II 3
(Swiss law on ‘fictitious’ foreign legal persons, notably the Liechtenstein Anstalt).



Thus EC activity in respect of company law applies the public policy balance, well
known in the national context, to the creation and functioning of the Internal
Market. The essential elements are, on the one hand, the creation of a climate
favourable for corporate enterprises and, on the other, the provision of equivalent
standards of protection for those dealing with companies.7

While exploring company law in Europe today, one will find that the wide
range of internal and external company interests repeatedly leads to an ad
hoc approach. The following non-exhaustive catalogue of relevant law
sources underscores that there is no such thing as a vast, coherent, and
exhaustive set of ‘European’ company law rules. Instead, areas of EC law
which have been harmonized coincidentally seem to amalgamate with
elements of national substantive law (cf. inter alia company, nationality,
taxation, labour, and social security law), and national conflict of law
rules:

—Primary EC law: e.g. articles 43, 44, 46, 48, 65, 234, 293, and 308 (pre-
viously articles 52, 54, 56, 58, 73m, 177, 220, and 235) of the EC Treaty;8

—Secondary EC law:
(i) Draft proposal for a Societas Europea (SE);9
(ii) European Economic Interest Grouping (EEIG);10

(iii) EC Company Law Harmonisation Programme;11

(iv) European labour law.12

II. Multi-Party Nature of Company Relationships 5

7 Richards (1991) 1.
8 These provisions are discussed in ch 2 IV, and, in particular the Treaty of Amsterdam

(entered into force: 1 May 1999) in ch 6 I 2 and III 1, below.
9 As a consequence of the fact that worker co-determination is highly controversial, the

draft proposal for a Societas Europea appears to have been stuck in a blind alley for nearly
three decades now: not for the first time, the Davignon Committee tried to reanimate this
project in May 1997. Subsequently, under the chairmanship of Luxembourg, a draft proposal
for a directive was elaborated. This proposal established a link between the ‘European com-
pany’ and the European Works Council on the basis of Directive 94/45 EC. But the opposing
views have apparently not undergone drastic changes since 1972. Once more, even the com-
bination of an optional application of a Societas Europea and several ‘menus’ regarding the co-
determination regime, could not count on the mercy of all member states! See ch 2 I 3 and ch
6 I 2, below.

10 Report, p. 23. OJ L 199 of 31 July 1985: see ch 6 III 2, below. As regards administrative
and judicial supervision procedures, the EEIG also inspired proposals concerning intra-com-
munity company mobility (i.e. cross-border seat transfers): ch 6 III 2, below.

11 The company law harmonization programme is far from finished. For an impression of
the status of all (draft) directives: Wiesner (1998) 619 et seq.; Hopt (1999); Edwards (1999);
and ch 6 I 2, below.

12 See Directive 94/45 of 22 September 1994, OJ 1994 L 254/64, concerning the European
Works Council. Note that there is a close relationship between labour law and company law
at both EC and national levels: considerable differences exist between member states as
regards the level of worker co-determination in business undertakings. One may think of
powers and duties of employees as members of (one or two-tier) management and supervi-
sory boards, cf. the vehement resistance of the German judiciary and doctrine against the set-
ting aside of Arbeitnehmermitbestimmung by replacing the German Gesellschaftsstatut with any
foreign company law: ch 4 III 1, below. To a large extent, this also explains why the draft for



Apart from EC law, other areas of law are involved as well:
—(inter)national tax law;13

—national laws on social security;14

—private international law rules concerning the law applicable to for-
eign legal persons of the legal orders involved;15

—‘Neighbouring’ private international law rules and substantive law
on contract, formal validity, tort, etc.;16

—private international law rules on jurisdiction resulting from the
Brussels Convention on Jurisdiction and the Enforcement of
Judgments in Civil and Commerical Matters (including the total
range of Accession Treaties and the Parallel Lugano Convention);17

—national mandatory legislation restricting the scope of private inter-
national law rules;18

—national laws concerning the nationality or citizenship of natural and
legal persons;19

—national laws concerning the protection of the company’s name or
trade;20

—national laws on civil procedure.21
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a 5th Company Directive on the functioning of organs has been in a dead-end street for about
two decades now: ch 6 I 2, below.

13 cf. the consequences of EC law, e.g. the ECJ cases of Avoir Fiscal and Haliburton, ch 2 IV
2, below.

14 See for the influence of EC law on national sickness insurance benefit programmes for
company directors, ECJ Segers, ch 2 IV 2, below.

15 See Part 2 below, in which the private international law rules of ‘incorporation’ and ‘real
seat’ law families are compared.

16 e.g. pre-incorporation contracts, company formation requirements (e.g. a notary deed),
liability of managing directors: rather than to the proper law of the company, these matters
ratione materiae may be submitted to the proper law of either a contract, formal validity, or
tort. See ch 4 below, II and III, for the precise scope of the proper law of the company and the
demarcation problems mentioned briefly here.

17 Of importance here is the avoidance of a proliferation of litigation arising from multi-
party and cross-border company activities, cf. the ECJ Powell Duffryn judgment, on art. 2 in con-
junction with art. 53 and arts. 16 and 17 of the Brussels Convention on Jurisdiction and the
Enforcement of Judgments in Civil and Commercial Matters. See ch 2 IV 2 and ch 6 II 1, below.

18 As a result of these rules, ‘pro-forma’ foreign companies which have their management
and control centre in ‘incorporation’ countries and exclusively conduct their business there
(e.g. the Netherlands and Switzerland) experience a particularly high degree of legal uncer-
tainty and unpredictability: see ch 4 II 1 and 3, below. ‘Real seat’ countries on the contrary are
troubled less by this problem, as will be seen.

19 Parallels between the ‘birth’ and ‘death’ of natural persons and corporations are drawn
in several legal orders. Cf. the common law approach, (ch 4 II 2 below) and the French con-
cept of a company’s ‘nationality’ and its relationship with diplomatic protection, (ch 4 III 2
below). The nationality of natural persons is relevant at another level as well, namely that of
(‘possible enemy’) shareholders.

20 cf. references to this issue in art. 157 of the 1987 Swiss Private International Law Code:
ch 4 II 3, below.

21 Of paramount importance is the status of foreign companies in court proceedings:
should these companies be accorded ius standi in iudicio (the right to appear in court pro-
ceedings) or not? See ch 4 II 1 and 3, below.



This is by no means a complete record of ‘European’ company law cum
annexis.22 Thus, an image is created of a rather coincidental, disintegrated
range of involved areas of the law. The interdisciplinary nature of today’s
company law developments in Europe is likely to influence the underly-
ing conceptual premises as well: this requires an open-minded, integrated
approach, balancing all internal and external company interests.

III. AN INTEGRATED APPROACH OF EC LAW AND
PRIVATE INTERNATIONAL LAW

The foregoing demonstrates that any attempt by either private inter-
national law or EC law alone to tackle the problem of recognition of for-
eign companies and their precise status is doomed to fail. Disputes arising
from cross-border company relationships are known for their complicated
nature: in particular the multi-party feature of this area calls for adequate
treatment of all the different kinds of disputes which emerge. This should
be carried out by a co-ordinated use of EC law, private international law
concerning both the proper law of the company and international juris-
diction, substantive company and civil procedural law, tax law, social
security law, labour law, contract, or tort law concepts. The risk of dishar-
monious consequences should therefore be counteracted whenever possi-
ble, for example avoiding inconsistent court decisions by concentrating
disputes in a single legal order.23 This is only one of the reasons why an
integrated law approach is indispensable.

In Part 1 the following matters are touched upon: (i) what theories about
the legal treatment of foreign companies have been elaborated so far? And
(ii) is it relevant for the cross-border mobility of a company whether the law
of an EC member state or that of a non-EC country applies? Given that the
core concept of traditional theories in private international law on the legal
concept of the mutual recognition of foreign legal persons was rooted in
the nineteenth century, or perhaps even earlier, it is intriguing to consider
whether, at the crossroads of EC law and conflict of laws, those theories

III. An Integrated Approach 7

22 Recent overview of related matters (banking law, insurance etc.) in Wiesner (1998). Cf.
The European Private Company? (1995), notably the contributions from a comparative angle
contained therein (Dutch, Italian, French, German, Spanish, Greek, Belgian, US American
law), inter alia concerning incorporation and government control, criminal control, limited
liability, capital requirements, liability of directors and shareholders, protection of minority
members, etc.; and Drury/Hicks (1999) 429 et seq.

23 The ECJ Powell Duffryn judgment, ch 2 IV 2, below,  focuses inter alia on the equal treat-
ment of shareholders settled in a number of European countries, forms an instructive exam-
ple of weighing their common interest against the interests of others.

24 Largely from a retrospective point of view: what has or has not been achieved so far is
mainly rooted in the ‘pre Amsterdam’ era. Part 3 of this book takes the Treaty of Amsterdam
as a basis for further debate.



have been influenced by, or at least adequately respond to current per-
ceptions of EC law. To that end, EC law and private international law are
dealt with consecutively in the first and second part of this book.24 Finally,
Part 3 seeks to establish a synthesis between the disciplines of EC law and
private international law in order to respond adequately to today’s devel-
opments in Europe’s cross-border company relationships.
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